Torts -- Automobile accident -- Settlement agreement -- No error in denying defendant's motion
for summary judgment on defense of accord and satisfaction based on finding that parties had
not entered into enforceable settlement agreement -- Parties did not enter into settlement agree-
ment where plaintiff offered to release only driver and co-owners of vehicle and made it clear
that her offer was a “unilateral offer” that could be accepted only by “complete performance,”
liability insurer responded by tendering a check for the agreement amount but sent along a pro-
posed release form releasing itself as well as driver and owner of vehicle, and plaintiff returned
check and unsigned release form to insurer, explaining that proposed release deviated from
terms of her offer

ROGER J. GONZALEZ, Appellant, v. DAWN ELIZABETH CLAYWELL, Appellee. 1st District.
Case No. 1D09-1421. Opinion filed December 31, 2009. An appeal from the Circuit Court for Es-
cambia County. T. Michael Jones, Judge. Counsel: Alan R. Horky of Fuller, Johnson, Kehoe,
Horky & Terrig, LLC, Pensacola, for Appellant. Warren R. Todd and Erick M. Drlicka of Emman-
uel, Sheppard & Condon, Pensacola, for Appellee.

(PADOVANQO, ].) Roger Gonzalez, the defendant in an automobile negligence case, appeals a fi-
nal judgment entered on a jury verdict in favor of the plaintiff, Dawn Claywell. The defendant
contends that the trial court should have granted his motion for summary judgment on the de-
fense of accord and satisfaction, because the parties had entered into a binding settlement agree-
ment. We conclude that the defendant's motion was properly denied and we therefore affirm the
judgment. The pertinent documents in the record reveal that the plaintiff did not agree to the
terms of the release proposed by the defendant's insurer. Hence, we conclude that the parties
were not bound by an agreement and that the trial judge correctly rejected the defense of accord
and satisfaction.

The defendant's claim that a settlement agreement existed is based on a series of letters between
the plaintiff's lawyer and the defendant's insurer, GEICO. On September 29, 2005, the plaintiff's
lawyer sent a letter to GEICO offering to settle the case for $26,336.16, an amount representing
the policy limit for bodily injury, $25,000.00, and additional compensation for property damage.
The lawyer informed GEICO that the plaintiff would be willing to sign a release form that
“releases only [the defendant] Gonzalez and the co-owners of the vehicle he was driving and
does not include any indemnification language.” The letter stated that the offer would be open
until October 31, 2005, and that it could be accepted only by complete performance.

GEICO responded on October 27, 2005, by sending the plaintiff's lawyer a check in the amount of
$26,336.16. However, the release form included with the check required the plaintiff to release
GEICO, as well as the defendant Gonzalez. The letter the adjuster sent with the check and release
form states, “Prior to negotiating the check, please have your client sign the enclosed release and
return this release to GEICO as soon as possible.” The letter goes on to say, “If you feel that there
is any aspect of the enclosed document, which does not reflect our settlement of your claim(s),
please contact me immediately so that we can see that the document is revised to reflect the exact
terms of our agreement.”



The plaintiff's lawyer wrote back on November 1, 2005, informing the insurance adjuster that the
plaintiff would not sign the release, because it “deviates from the terms of [her] offer.” He re-
turned the check that GEICO had tendered along with the proposed release and informed the ad-
juster that he intended to file suit against the defendant.

After the suit had been filed, the adjuster wrote to the plaintiff's lawyer and asked him to review
the case again. In this letter, dated November 16, 2005, the adjuster explained that it was an error
on his part to include GEICO on the release form. He said that he meant to delete GEICO from
the release form as the plaintiff's lawyer had requested. He included with the letter a new check
for $26,336.16 and a new release form releasing only the defendant Gonzalez. The plaintiff's law-
yer wrote the adjuster back on November 22, 2005 and informed him that the plaintiff rejected
the offer.

Based on these documents, the trial court denied the motion for summary judgment. The court
reasoned that the condition that GEICO be released from liability was not contemplated by plain-
tiff's offer. Thus the trial court concluded that GEICO's letter of October 27, 2005, was not an ac-
ceptance of the plaintiff's offer, but rather that it was in the nature of a counteroffer.

The case proceeded to trial and the jury returned a verdict finding that the defendant had oper-
ated his vehicle negligently and that his negligence was the cause of the loss sustained by plain-
tiff. The verdict was reduced to a judgment against the defendant in the amount of $394,029.71,
and he filed a timely appeal to this court to seek review of the judgment.

Here, as in the trial court, the defendant argues that the parties had entered into an enforceable
settlement agreement. He points out that it would have been customary to release the insurance
carrier in a case like this and that the plaintiff had no good reason to insist that GEICO be ex-
cluded from the release. These observations may be accurate, but neither of them would support
a conclusion that the parties made an enforceable contract. It is not the prerogative of this court
to question the reasons a party has given for refusing to sign a contract. Nor is it proper for the
court to rewrite a contract by including terms that one of the parties expressly rejected.

The plaintiff's offer was specific. She agreed to release “only [the driver] and the co-owner(s) of
the vehicle he was driving” and she made it clear that this was a “unilateral offer” that could be
accepted only by “complete performance.” GEICO tendered a check for the agreed amount but
sent along a proposed release form releasing itself, as well as the driver and owner of the vehicle.
The plaintiff returned the check and the unsigned release form to GEICO, explaining that the
proposed release deviated from the terms of her offer.

The only logical conclusion to be drawn from this sequence of events is that the parties did not
enter into a settlement agreement. As the trial judge stated, GEICO's proposal to add itself to the
release was a counteroffer, not an acceptance of the original offer. Because the plaintiff immedi-
ately rejected the counteroffer by sending the check back and declining to sign the proposed re-
lease, there was no agreement. See Mercury Ins. Co. of Fla. v. Fonseca, 3 So. 3d 415, 417 n.2 (Fla.
3d DCA 2009) (an insured's immediate rejection of the insurer's release provides evidence that a



contract was not formed). The question here is not whether the plaintiff should have accepted
the check. All we need to know to conclude that there was no contract is that she did not.

It is true that a document releasing an insurer is ordinarily included as a part of a settlement
agreement, but the precedents the defendant cites for this general proposition are distinguishable
from the present case. The cases he refers to all involve situations in which the courts supplied
essential terms that were implied but not mentioned in the original offer. See, e.g., Mercury Ins.
Co., 3 So. 3d at 417; Erhardt v. Duff, 729 So. 2d 529, 529 (Fla. 4th DCA 1999); Nichols v. Martell,
612 So. 2d 657, 658 (Fla. 3d DCA 1993). In contrast, the contract term at issue here, whether GE-
ICO would be released from liability, cannot be added to the contract by implication because it
was expressly rejected by the language of the offer itself.

The trial court's order denying the defendant's motion for summary judgment is also supported
by our decision in Nichols v. Hartford Ins. Co. of the Midwest, 834 So. 2d 217 (Fla. 1st DCA
2002). There we concluded that disputed indemnification language in a release was an essential
term of the settlement agreement. We explained that if “the language of a release is disputed and
the parties fail to reach an agreement as to the character, nature, or type of release to be used, an
essential element of the agreement is not established.” Id. at 220 (quoting Cheverie v. Geisser, 783
So. 2d 1115, 1119 (Fla. 4th DCA 2001)). Here, as in Nichols, the parties failed to make a binding
settlement agreement because they did not agree on the language of the release.

For these reasons, we conclude that the parties did not reach a settlement agreement and that the
trial court correctly denied the defendant's motion for summary judgment.

Affirmed. (WOLF, J., CONCURS WITH OPINION; THOMAS, J., DISSENTS WITH OPINION.)

(WOLPF, J., Concurring.) While I am sympathetic with the views expressed in Judge Thomas's
opinion, I agree with Judge Padavano that this court cannot impose a contract by adding terms
that were expressly rejected by the language of the offer itself.

I would add, however, if the offer in this case was made in order to set up a bad faith claim, ab-
sent extraordinary circumstances, it is not readily apparent how a request by an insurance carrier
to be added to a release can constitute bad faith.

(THOMAS, J. Dissenting.) I respectfully dissent. The majority opinion erroneously affirms the
trial court's ruling that a binding settlement was rendered invalid on the sole basis that the in-
surer inserted a meaningless term into the agreement that could have had no legal consequence
under the applicable Florida law, and no practical effect on the parties. The majority opinion will
now allow Appellee to seek a bad faith judgment and damages in excess of the policy limits, de-
spite the valid settlement agreement of the parties. Florida law strongly prefers settlements, and
by holding otherwise here, the majority opinion incorrectly interprets the essential elements of



the agreement. Because the inclusion of GEICO in the release could not in any legal manner af-
fect the settlement, I would reverse.

Under section 627.4136, Florida Statutes, before a party can sue an insurer, the party must obtain
a judgment against the insured party. Thus, whether GEICO included itself in the release had no
meaningful consequence whatsoever; therefore, by definition, this term of the offer could not
constitute an essential element of the settlement agreement.

Because Florida law requires that a party who enters a settlement agreement with another party
cannot sue that party's insurer, an insurance company tendering payment on behalf of its insured
can include itself as a releasee as an inherent and usual term of the settlement agreement. Here,
by agreeing to release Appellant, the insured party, Appellee had no further claim against GEI-
CO, and by including itself in the release, GEICO did not alter an essential element of the settle-
ment agreement. See Robbie v. City of Miami, 469 So. 2d 1384, 1385 (Fla. 1985) (holding that
unilateral inclusion of additional term was “mere contingency” that did not alter settlement);
Mercury Ins. Co., 3 So. 3d 415, 417 (Fla. 3d DCA), rev. denied, 14 So. 3d 1003 (Fla. 2009) (holding
that, when tendering policy limit with request for release, insurer did not make a counter-offer
but, instead, accepted the offer to settle).

Courts must employ an objective test, not a subjective evaluation, when deciding whether parties
have entered into a contracted settlement agreement. The essential terms here are quite simple:
GEICO would pay the policy limits, and Appellee would release the insured. Whether Appellee
would hypothetically later attempt to file a meritless claim against GEICO is not an essential
term of the agreement, but a “mere contingency” which did not defeat the settlement agreement.
Robbie, 469 So. 2d at 1385.

In accepting an offer, an insurance company can generally require the offeror to sign “usual” set-
tlement documents. Grant v. Lyons, 17 So. 3d 708, 710 (Fla. 4th DCA 2009) (citing Nichols v. Mar-
tell, 612 So. 2d 657, 658 (Fla. 3d DCA 1993)). One such “usual” document implicit in any
settlement is a release of the insurance company from liability or claims arising from the incident
for which the company is tendering the full policy limits. Mercury Ins. Co., 3 So. 3d at 417.

In Lyons, by contrast here, the insurer required the offeror to hold other potential defendants
harmless and to demonstrate that all hospital liens had been satisfied; thus, the Fourth District
correctly concluded that the insurer had proposed a counter-offer. In reaching its decision, how-
ever, the court cited Mercury Insurance Company to hold that “an insurance company that ac-
cepts an offer can require the plaintiff to sign the ‘usual settlement documents.' . . . As an
example, ‘[a] document releasing an insurance company from liability for claims arising from the
same incident for which the full policy limits were tendered, particularly where the injured party
is permitted to modify such a release, is the kind of usual settlement document implicit in any
settlement agreement.' ” Id. at 711 (internal citations omitted).

GEICO's inclusion of itself in the release did not transform the acceptance into a counter-offer.

Appellee asserts that one reason it attempted to exclude GEICO from the release is that GEICO
was potentially liable for a third vehicle's claims, yet Appellee did not raise this below or offer

any evidentiary support for this claim.



It would be irrational for an insurance company “to tender its policy limits if there remain[s] a
possibility that it could still be liable for further claims . . . arising from the same incident.” Er-
hardt v. Duff, 729 So. 2d 529, 530 (Fla. 4th DCA 1999). In Ehrardt, the trial court rejected the argu-
ment that an insurance company cannot require execution of a release, stating “ “that's not how
the real world works.'” Id. at 530.

The same logic applies with equal force here. I would find that GEICO's inclusion of its compa-
ny's name on the release was nothing more than a mere formality. Id. (citing Boyko v. Ilardi, 613
So. 2d 103, 104 (Fla. 3d DCA 1993)). Thus, the trial court erred in finding that Appellant and Ap-
pellee had not entered into an enforceable pre-suit settlement agreement. I would reverse with
directions to grant the summary judgment motion filed by Appellants prior to trial on the basis
of accord and satisfaction.
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